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E. Bruce Nangle filed this adversary bankruptcy proceedi ng on behal f
of hinself and others (collectively, Nangle)! against Leroy J. Lauer
(Lauer) and Mark Twain Bank (Mark Twain)2 to prevent the
di scharge in bankruptcy of certain clains against Lauer, for conpensatory
and punitive danages agai nst Mark Twain, and for other relief. The United
St ates Bankruptcy Court granted summary judgnent for Mark Twain Bank.
Nangl e appeal ed the order of the bankruptcy court to the United States
District Court which affirnmed. Nangle then filed a tinely appeal to this
court pursuant to 28 U S.C. § 158(d). W affirmin part, reverse in part,
and remand for further proceedings.

BACKGROUND

Thi s bankruptcy proceeding is but one part of the litigation anong
these parties dating back to 1983 and arising fromtheir participation in
a real estate partnershinp. Plaintiff/appellant Nangle and others were
limted partners in a Mssouri limted partnership naned Crossroads U. S. A
Limted Il (Crossroads). Defendant/appell ee Lauer and Joseph Graves were
the general partners of Crossroads. The principal assets of the
partnership

I'n their brief, appellees contend that E. Bruce Nangl e | acks
standing to pursue this action and was dism ssed fromthe case by
order of the bankruptcy court. Appellees do not, however, state
the basis for their challenge to Nangle's standing nor do they
offer any explanation of said order of the bankruptcy court.
Appel lants do not address the issue in their brief. Because of
this inconplete record and because we remand on ot her grounds for
further proceedings, we |eave for consideration by the bankruptcy
court the question of whether Nangle has standing.

2The adversary conpl aint in bankruptcy asserts cl ai ns agai nst
two separately incorporated sister banks: Mark Twain Bank, N A, of
St. Charles County and Mark Twain Bank, NA., of Big Bend
Boul evard. The conplaint alleges that each bank separately, and
both of them together, violated the Uniform Fiduciaries Law of
M ssouri. The two banks have been represented by one counsel on
this appeal. In this opinion for conveni ence we sonetines refer to
Mark Twai n Bank generally as including both branch banks and at
other points we refer to the separate sister banks where the
conduct of one or the other but not both appears to be inplicated.
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were two interests in real estate: the Riverheights Retirenent Center in
Booneville, Mssouri and a 32 acre parcel of land near Wentzville,
M ssouri .

In 1982, general partners Lauer and Graves solicited Nangle and the
other limted partners to sell their linmted partnership interests to the
general partners. The contracts for sale of the partnership interests
cont ai ned guarantees of payment by the general partners secured by the
general partners' own interests in Crossroads and representations that the
condition of the assets of the partnership had not changed. Transfer of
the partnership interests to Lauer and G aves was conpleted in Novenber of
1982.

Approximately six nonths later, general partner Gaves died. The
former limted partners learned at the tine of Gaves' death that --
contrary to the representati ons made by Lauer and Graves in the contracts
to buy out the interests of the limted partners -- general partners Lauer
and Graves had previously sold the Riverheights Retirenent Center property
inreturn for an interest in an industrial devel opnent bond.

In March 1983, the fornmer linmted partners filed suit in Mssouri
state court against Lauer and the representative of Graves' estate. The
conplaint was |ater anmended to add cl ai ms agai nst Mark Twain Bank of St.
Charl es and Mark Twai n Bank of Big Bend which had provided a total of three
loans: (1) a loan by Mark Twain (St. Charles) to the Crossroads
Partnership, allegedly secured by partnership assets (the March 1981 | oan);
(2) a loan by Mark Twain (St. Charles) to finance the general partners'
purchase of the limted partners' interests, allegedly secured by
partnershi p assets (the Novenber 1982 |loan); and (3) a |loan by Mark Twai n
(Big Bend) to Lauer personally, allegedly secured by partnership assets
(the Decenber 1985 | oan).

I n Novenber 1986, Lauer filed a voluntary petition for



personal bankruptcy and reported the state court |lawsuit as one of the
cl ai s agai nst the bankruptcy estate. |n order to prevent the discharge
in bankruptcy of their claim against Lauer, plaintiffs filed in the
bankruptcy court a conplaint to hold the debt nondi schargeabl e.

The conplaint alleged that the limted partners were induced to sel
their interests to the general partners based on nisrepresentations
concerning the status of the assets of the linited partnership, including
the retirenent center property. Plaintiffs alleged in the conplaint that
they would not have sold their limted partnership interests if they had
known that the Riverheights property had been sold in exchange for the
i ndustrial revenue bond from which earnings were tax free.

The conplaint also alleged that Lauer and Graves had i nproperly used
partnership assets to secure the personal |oan they obtained from Mark
Twain to finance the buy out of the linmted partners. The conpl ai nt
further alleged that Mark Twain Bank violated Mssouri law by granting the
loan to the general partners and taking a security interest in partnership
property for the personal loan. According to the conplaint, the actions
of the general partners were in contravention of the terns of the linted
partnershi p agreenment and thus a breach of the general partners' fiduciary
obligations. By lending noney to Lauer and Graves, know ng that they were
breaching fiduciary duties owed to the |linited partners, the conplaint
asserted that Mark Twain Bank violated the Uniform Fiduciaries Law of

M ssouri. Three counts of the conplaint for nondi scharge in bankruptcy
(Counts Il, 1l and I'V) named Mark Twain and are the subject of the present
appeal .3

3The conpl aint in bankruptcy contained four counts: (1) Count
| against defendant Lauer requested, under the bankruptcy code,
nondi scharge of plaintiffs' claimagainst Lauer on grounds that he
fraudulently and in violation of his fiduciary duties sold
partnership assets, msrepresented partnership assets and pl edged
partnership assets for personal l|oans; (2) Count Il alleged that
Mark Twain had violated the M ssouri Uniform Fiduciaries Law by
dealing with Lauer with actual know edge that he was violating his
fiduciary duties; (3) Count 11l alleged that Mirk Twain had
violated the Mssouri Uniform Fiduciaries Law by obtaining
partnership assets in bad faith; and (4) Count |V alleged that
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The bankruptcy conpl aint requested the follow ng relief: nondischarge
i n bankruptcy of the debt of Lauer to plaintiffs, conpensatory and punitive
damages agai nst Mark Twai n,* avoi dance of Mark Twain's security interest,
an injunction against Mark Twain's enforcenent of its security interest,
and relief under Section 548 of the Bankruptcy Code regarding voidable
pr ef erences.

PROCEEDI NGS BELOW
Mark Twain Bank first noved to disniss the counts of the conplaint
agai nst Mark Twai n, but the bankruptcy court overruled the notion. After

di scovery, Mark Twai n noved for summary judgnent on Counts Il, Il and IV
of the conplaint. The bankruptcy court granted the notion for sunmmary
judgnent in March, 1989. The bankruptcy court ruled that Count Il was
barred by the statute of limtations; Count IIl failed to state a claimfor
relief; and plaintiffs |acked standing to sue on the issues presented in
Count 1V.

Plaintiffs appeal ed the order of the bankruptcy court to the United
States District Court as provided in 28 U S.C. § 158(a). In October 1994,
the district court affirnmed the grant of summary judgnent for Mark Twai n.
Nangl e then brought this appeal from the order of the district court
pursuant to 28 U.S.C. § 158(d).

because Mark Twain obtained security interests in partnership
assets in violation of Mssouri |aw the bankruptcy court shoul d,
under the bankruptcy code, void the transfer of such interests to
Mar k Twai n

“The conplaint in bankruptcy alleged that plaintiffs' actual
damages exceeded half a mllion dollars.
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STANDARD OF REVI EW

On a motion for summary judgnment, the bankruptcy court views the

evi dence, and inferences fromthe evidence, in the |ight npbst favorable to
the non-noving party. Matushita Electric Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). Summary judgnent is granted only if there is no
dispute as to any issue of mmterial fact and if the noving party is

entitled to judgnment as a matter of law. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 250 (1986); Fed. R Civ. P. 56(c); Fed. R Bkr. P. 7056.

On appeal of the bankruptcy court's judgnment to the district court,
the district court acts as an appellate court and reviews the bankruptcy
court's legal determ nations de novo and findings of fact for clear error.
Rne & Rne Auctioneers, Inc. v. Douglas County Bank & Trust Co., 74 F.3d
854, 857 (8th Cir. 1996); Wegner v. Grunewal dt, 821 F.2d 1317, 1320 (8th
Cir. 1987). Thus, when reviewing a grant of sunmary judgnent by the

bankruptcy court, the district court nust determ ne de novo whether the
novi ng party was entitled to judgnment as a matter of law. |In re Euerle
Farns, Inc., 861 F.2d 1089, 1090 (8th Cir. 1988).

As the second court of appellate review, we conduct an independent
review of the bankruptcy court's judgnent and apply the sane |egal
standards as the district court. Affeldt v. Westbrooke Condomni ni um Assoc.
60 F.3d 1292, 1294 (8th Cr. 1995). W nust determn ne whether there were
di sputed issues of material fact and whether Mark Twain was entitled to

judgnent as a matter of law. Southern Technical College, Inc. v. Hood, 89
F.3d 1381, 1383 (8th Cir. 1996).

The issues raised by this appeal all concern matters of |aw rather
than fact. 1In general, the parties have not presented substantial disputes
over matters of fact but rather have contested what |egal conclusion should
follow from the unchall enged facts. The bankruptcy court granted summary
judgnent for Mark Twain on



each of three counts of the conplaint on grounds that Mark Twain was
entitled to judgnent as a matter of |aw.

APPLI CABLE LAW
In this contested bankruptcy matter, the validity of the plaintiffs'

claim for nondi scharge in bankruptcy is determned by state |law and the
federal bankruptcy code. Because all relevant events occurred in Mssouri,
t he bankruptcy and district courts based their rulings on Mssouri |aw.
We agree that M ssouri law is applicable. As required by the Suprene
Court, we review the lower courts' determnmi nations of state |aw de novo.
Salve Regina College v. Russell, 499 U S. 225, 231 (1991).

The three counts of the conplaint involving Mark Twai n Bank asserted
the following violations of law. Count Il alleged that Mark Twai n Bank
(St. Charles) violated the Mssouri codification of the UniformFiduciaries
Law (sonetinmes "UFL"), Mb. Rev. Stat. 88 456.240 to 456. 350, through the
bank's actual knowl edge that Lauer and G aves were violating their

fiduciary duties to the linited partners by msrepresenting the condition
of the assets of the partnership.

Count 11l alleged that Mark Twain Bank (Big Bend) violated the
M ssouri Uniform Fi duci ari es Law by maki ng the Decenber 1985 | oan to Lauer
and taking a security interest in partnership assets as collateral. Count
Il also alleged that this |oan was an act in furtherance of an agreenent
bet ween Lauer and the two Mark Twain Banks to obtain that collateral for
less than its market value. Count 11l contended that this constituted bad
faith by Mark Twain.

Count |V alleged that by financing the buyout by Lauer and Graves of
the limted partnership interests and by taking a pledge of partnership
assets as collateral Mark Twai n Bank obtai ned property of the partnership
in violation of the Uniform Fiduciaries Law. Count |V asserted that this
transfer of property to Mark



Twai n should be voided by the court under Section 548 of the Bankruptcy
Code, 11 U. S.C. § 548, providing that certain pre-bankruptcy transfers are
voi dabl e.

Before going further it may be helpful to note briefly the basic
prem ses of the Uniform Fiduciaries Law. This statute is the M ssouri
codification of the Uniform Fiduciaries Act, pronulgated by the
Conmi ssioners on Uniform State Laws and adopted by nore than 25 states.
The Uniform Fiduciaries Law nodifies the commopn law with respect to the
duties of parties who deal with fiduciaries. Trenton Trust Co. v. Western
Sur. Co., 599 S.W2d 481, 490 (Mb. 1980). |In particular, the UFL relieves
banks of their common law duty of inquiring into the propriety of each

transacti on conducted by a fiduciary. 1d. The UFL provides that banks and
others who typically deal with fiduciaries may not be held liable for a
fiduciary's breach of duty absent either (1) "actual know edge" of the
breach or (2) know edge of sufficient facts to constitute "bad faith."?®
Id. at 491-92. See also Cassel v. Mercantile Trust Co., 393 S.W2d 433,
440-42 (Mo. 1965) ("[A] suit of this nature nust have as its basis bad
faith or actual knowl edge on the part of the bank.") (enphasis in

original).

COUNT |1
The first of the three counts of the conplaint asserting clains
agai nst Mark Twain (Count Il of the conplaint) provided in

The M ssouri Uniform Fiduciaries Law does not define bad

faith. 1t does, however, define good faith: "A thing is done in
good faith . . . when it is in fact done honestly, whether it be
done negligently or not." Mb. Rev. Stat. § 456.240. M ssour

courts have held by reference to this statutory definition of good
faith that "bad faith" nmeans "dishonestly and not nerely
negligently"” or in a "comercially unjustifiable" manner. See
e.q9., Ceneral Ins. Co. of Anerica v. Commerce Bank of St. Charles,
505 S.W2d 454, 457-58 (Mo. App. 1974) ("Evil notive is not the
gauge; it is whether it is 'comercially unjustifiable for the
[bank] to disregard or refuse to learn facts readily available.'").

- 8-



rel evant part:

That at all tines herein nentioned § 456.240 - 350 R S. Mb. 1978
as anended was in full force and effect entitled "Uniform
Fiduciary [sic] Law'.

The docunents of the partnership agreenent in possession of the
bank [ Mark Twain Bank N. A. of St. Charles County] at the tine
of the [Novenber 1982] loan, together with the witten
statement of the general partners on the |oan application that
the loan was to buy out the other partners, the further
know edge that the |I.D. A. Bond was recently issued, together
with the bank's prior know edge that the partnership was so
cash short as to be required to sell . . . a one-half interest
in the pledged real estate, all of the above alone and in
culmnation [sic] give the bank actual know edge of the breach
of the fiduciary obligation of the general partners.

In Count 11, plaintiffs alleged that Mark Twain Bank had violated its
obl i gations under the Uniform Fiduciaries Law by | ending noney to Lauer and
Graves and taking partnership assets as collateral with actual know edge
that Lauer and Gaves were breaching fiduciary duties owed to the
Crossroads' linited partners.

a. Mb. Rev. Stat. § 456.630 Linmtations Period.
The bankruptcy court, wthout witten explanation, denied Mark

Twain's notion to dismiss Count Il of the conplaint for failure to state
a claim for relief wunder Section 456.260 of the Mssouri Uniform
Fi duciaries Law, M. Rev. Stat. 88 456.240 - 456. 350. However, the court
concluded that the clai mwas barred by a two- year statute of linitations
found in Mb. Rev. Stat. 8 456.630. W believe this ruling rested on a
m sinterpretation of Mssouri |law regarding the Uniform Fiduciaries Law
clains and the applicable limtations period.

The bankruptcy court found that the plaintiffs were aware of the
al | eged wongdoi ng by Lauer and Graves by at |east March 1983, but did not
file suit against Mark Twain Bank until Novenber 1986.



The court then concluded that the applicable statute of linmtations could
be found in Section 456.630. The court further concluded that under
Section 456.630 in order to be tinely the claimagainst Mark Twai n Bank had
to be brought within two years of discovery of the breach of fiduciary
duty. Thus, the action against Mark Twai n woul d have had to be filed no
later than March 1985. Because it was filed after this date it was tine
barr ed.

Finding no clear error with respect to the bankruptcy court's factual
findings, we accept the bankruptcy court's conclusions as to the date the
plaintiffs were charged with discovery of the claimand the | ater date when
suit was actually filed. See Wegner, 821 F.2d at 1320 (on appeal froma
grant of summary judgment we review the bankruptcy court's findings of fact
for clear error). However, we believe that the bankruptcy and district
courts erred in concluding that the statute of linmtations applicable to
the claimin Count Il is the two-year period derived from § 456. 630.

Section 456.630 is not part of the Uniform Fiduciaries Law as adopt ed
by Mssouri. M. Rev. Stat. 8 456.350 ("Sections 456.240 to 456. 350 may
be cited as the '"UniformFiduciaries Law.'"). Section 456.630 is, however,
codified as part of Mssouri Revised Statutes Chapter 456, entitled Trusts
and Trustees, of which the UniformFiduciaries Lawis also part. M. Rev.
Stat. 88 456. 010-456.820, Trusts and Trustees. Section 456.630 is included
in a portion of Chapter 456 addressing the powers, duties and liabilities
of trustees. M. Rev. Stat. 88 456.500-456. 670, Trustees' Powers, Duties
and Liabilities.

Section 456.630 provides, in full, as follows:

456. 630 Effect of fraud and evasi on

Whenever fraud has been perpetrated in connection with any
proceedi ng under this chapter or if fraud is used to avoid or
circunvent the provisions or purposes of this chapter, any
person injured thereby nay obtain
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appropriate relief against the perpetrator of the fraud,
including restitution from any person, other than a bona fide
purchaser, benefitting fromthe fraud, whether innocent or not.
Any such proceedi ng nust be commenced within two years after
the discovery of the fraud but no proceeding nmay be brought
agai nst one not a perpetrator of the fraud later than ten years
after the tinme of commission of the fraud. This section has no
bearing on renedies relating to fraud practiced on a settlor
during his lifetine which affects the validity of a trust or
succession to its assets.

M. Rev. Stat. 8§ 456.630 (enphasis added). Thus, by its terns, the key to
Section 456.630 is fraud: suits under Chapter 456 for fraud nust be brought
within two years of discovery.

The courts bel ow found, and the appell ees here urge, that Section
456.630 is the applicable limtations period because Count |l of
plaintiffs' conplaint against Mark Twain sounds in fraud. Appel | ees
contend that the essence of Count Il is that Mark Twain obtained its
security interest in partnership assets by participating in a fraudul ent
schenme with Lauer and G aves. W respectfully disagree with this

characterization.

As the quotation above from Count |l of the conplaint illustrates,
it does not assert a claimfor common | aw or other fraud. |Indeed the word
fraud is never used in Count IlI. Instead, Count Il fairly clearly asserts
that Mark Twain violated the Mssouri Uniform Fiduciaries Law. In

particular, it alleges facts which, if proved, would establish that Mark
Twai n | oaned noney to Lauer and Graves with "actual know edge" that Lauer
and Graves were breaching fiduciary duties owed to Nangle and the other

Crossroads limted partners.

Contrary to appellees' contentions in their brief and at oral
argunent, a violation of the UniformFiduciaries Law does not rest upon an
assertion of fraud. General Ins. Co. of America v. Commerce Bank of St
Charles, 505 S.W2d 454, 456-58 (M. App.

-11-



1974). Al that is required is that the plaintiff prove either that the
bank dealt with the fiduciary with actual knowl edge of the fiduciary's
wrongdoi ng or, |acking actual know edge, that the bank's actions anounted
to bad faith. Southern Agency Co. v. Hanpton Bank of St. lLouis, 452 S w2d
100, 104-06 (M. 1970). As drafted by plaintiffs, Count |l asserts a
violation of the UniformFiduciaries Law on a theory of "actual know edge"
by the bank.®

Appel | ees have artfully attenpted to support their claimthat the
charges against them are ones of fraud, by mnixing appellants' clains
agai nst Lauer in Count | with the clains against Mark Twain in Counts ||
and I'I1l. But this effort is without merit.

Count | of the bankruptcy conplaint does allege, in part, that Lauer
and Graves acted fraudulently and thereby breached their fiduciary duties
to their linmted partners. However, Count | pertains only to the
plaintiffs' clains against Lauer and is not at issue on this appeal.

Count Il recites, as it nust, the actions of Lauer, the fiduciary,
in order to state a claimagainst Mark Twai n under the Uniform Fiduciaries
Law. However, Count Il specifically does not allege fraud against Mark
Twai n. Tracki ng the | anguage of the

In their brief on appeal, appellants at one point suggest
that Count Il also states a claimunder the UFL agai nst Mark Twain
(St. Charles) for bad faith. There is case law in Mssouri hol ding
that the |anguage of a conplaint for violation of the UFL shoul d be
read liberally and that a claim for bad faith may be nade out
W thout using the words "bad faith." See Western Cas. & Sur. Co.
v. First State Bank of Bonne Terre, 390 S.W2d 913, 922 (M. App.
1965) (plaintiff made out a claimfor bad faith under the UFL by
pl eading the essential facts even wthout using the words bad
faith). Because the issue of whether Count |l states a claimfor
relief against Mark Twain under the UFL on the theory of bad faith
(in addition to the claim for relief on the theory of actua
know edge which we have found is stated) has not been addressed by
the courts below, we will defer judgnment on this issue to the
bankruptcy court in the first instance.
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Uni form Fiduciaries Law and the M ssouri cases interpreting it, Count |
all eges facts which, if proved, would establish the Bank's actual know edge
that Lauer and Graves were breaching their fiduciary duties and therefore
the Bank's liability to those harned by the breach

Appel | ees al so attenpt to bolster their argunent that the clai mnust
be one of fraud by pointing to matters outside the four corners of the
conplaint itself. This attenpt is also unavailing. Appellees contend, for
exanpl e, that Count Il nust sound in fraud because appellants woul d not
have been allowed to join in the bankruptcy proceedi ng absent an all egation
of fraud. However, the bankruptcy code sections cited by appellees,
Section 523 (dealing with exceptions to discharge of debts) and Section 548
(dealing with voidable preferences) both speak to fraud or false
representations, etc. conmtted by the debtor, not by a third party such
as Mark Twain. It is true that plaintiffs contended that Mark Twain shoul d
also be joined in the adversary proceedi ng. However, the plaintiffs'
contention that the actions of Mark Twain were necessary for Lauer to
succeed in his alleged fraud are not inconsistent with plaintiffs' clains
under the UFL against Mark Twain. Mor eover, our careful review of the
pl eadi ngs shows that plaintiffs/appellants have consistently argued in the
bankruptcy and district courts as well as before this court that their
cl ai ns against Mark Twain were ones of actual know edge and bad faith as
required by the UFL but not ones of fraud.

There is no case fromthe Mssouri courts directly on point on the
guestion of what statute of linmitations applies to a violation of the
M ssouri Uniform Fiduciaries Law. However, we believe that our concl usion
that a claimunder the Uniform Fiduciaries Lawis not a claimof fraud is
supported by all the | eading Mssouri cases, Trenton, 599 S.W2d at 491-93;
Sout hern Agency, 452 S.W2d at 104-06; Cassel, 393 S . W2d at 440-42, as
well as cases fromother jurisdictions. See, e.q., Appley v. Wst, 832
F.2d 1021,
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1030-31 (7th Gr. 1987) (interpreting Illinois codification of Uniform
Fiduciaries Act). Therefore, we are confident that our decision that the
limtations period in Section 456.630 does not apply here is fully
consistent with the Mssouri statutory schene as it has been interpreted
by its courts.

b. Mo. Rev. Stat. 8§ 516.120 Limtations Period.
Havi ng concluded that Section 456.630 is not applicable, we nust

determ ne what statute of limtations applies. W agree with appellants
that under the Mssouri scheme the nost directly relevant statute of
limtations is that in Section 516.120. Section 516.120 provides that in
the absence of a nore narrowy tailored limtations period, any action
pursuant to a Mssouri statute nust be commenced within five years. M.
Rev. Stat. 516.120(2). Section 516.120 also provides for a five year
limtations period for any action on a claimfor personal property or any
other injury to a person or his rights. M. Rev. Stat. § 516.120(4).

Section 516. 120 has been applied by Mssouri courts to very sinilar
clains in other cases. For exanple, in Lehnig v. Bornhop, 859 S.W2d 271

(Mo. App. 1993), investors in a limted partnership sued the general
partner and an attorney alleging, inter alia, breach of fiduciary duty.
The trial court dismssed the action as barred by the five year statute of
limtations in Section 516.120. The Mssouri Court of Appeals agreed that
Section 516. 120 applied to the breach of fiduciary duty clai mbut reversed
and remanded on grounds that the statute had not run. See also Lehnig v.
Bornhop, 896 S.W2d 714 (M. App. 1995) (reaffirmng that five year statute
of limtations applied); Vogel v. A G Edwards & Sons, Inc., 801 S. W2d
746 (Mb. App. 1990) (claimthat broker breached fiduciary duty to clients
governed by five year statute of limtations in Section 516.120); Southern
Cross lLunber & MIlwork Co. v. Becker, 761 S.W2d 269 (M. App. 1988)
(claim that escrow agency breached fiduciary duty in disbursing funds

governed by five year
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limtations period in Section 516.120).

In addition, our own court has recently applied the Section 516.120
limtations period to a claimof breach of fiduciary duty. In Koester v.
Anerican Republic Investnments, Inc., 11 F.3d 818 (8th Cir. 1993), linited
partners in a real estate partnership sued the general partners for breach

of fiduciary duty. We specifically held that a claim of breach of
fiduciary duty was not "grounded in fraud" and that the applicable
limtations period was five years as set forth in Section 516.120. 1d. at
821-22.

As noted above, we assune that the bankruptcy court correctly
concluded that the alleged wongdoing of Lauer and Nangle occurred in
approxi mately Novenber 1982, that the wongdoing was discovered in
approxi mately March 1983, and that the clainms against Mark Twain were first
brought in approximately Novenber 1986. Applying the five year statute of
limtations, we conclude that plaintiffs' allegations against Mark Twai n
in Count Il were tinely.’

c. Elenents of a daim for Relief under the M ssouri Uniform
Fi duci ari es Law.

Havi ng concl uded that Count |l was not tine barred, we al so expressly
affirm the bankruptcy court's ruling that Count |l of the plaintiffs'
conplaint in bankruptcy did state a claim for relief under the Uniform
Fiduciaries Law. The elenents of a cause of action under that statute are:
(1) the defendant dealt with one who was a fiduciary; (2) the fiduciary
breached his fiduciary duty; and (3) the defendant had either actual
know edge of the breach or knew sufficient facts to anount to bad faith.
General Ins. Co., 505

"Appel l ants argued on this appeal that even if their clains
woul d otherwi se be tinme barred the limtations period was tolled as
to those plaintiffs who were m nors when the action was initiated.
Because we have determned that the clains were not tine barred as
to any of the plaintiffs we need not consider whether any tolling
is provided by M ssouri |aw or would apply on these facts.
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S.W2d at 456-58.

In determining whether the conplaint stated a claimfor relief we
view the allegations in the conplaint in the |ight npst favorable to the
plaintiff. 1In such light, we believe that the allegations of Count I, if
proved, would establish a claimunder the Act.

The conplaint alleged that Lauer was a general partner of Crossroads
with fiduciary duties to the linmted partners including Nangle. The
conplaint also alleged that Mark Twain dealt with Lauer in several ways,
especially lending noney to Lauer that was secured by assets of the
partnership rather than of Lauer. Finally, the conplaint alleged facts
which, if proved, would show that Mark Twain had actual know edge of
Lauer's breach of fiduciary duty. |In particular, the conplaint alleged
that Mark Twain had a copy of the partnership agreenent which specifically
forbade the general partners to pledge partnership assets for persona
uses. In addition, the conplaint alleged that Mark Twain knew that the
contracts for purchase by Lauer and Graves of the limted partners'
interests msrepresented the assets of the partnership because Mark Twai n
knew that the R verheights Center had been sold for the industrial revenue
bond.

Under the M ssouri caselaw, these allegations, along with the rest
of the conplaint, were sufficient to state a claimfor relief under the
UFL. See Metro Trust Co. v. Northwestern Savings & Loan Assoc., 654 S.W2d
631 (Mb. App. 1983) (judgnent for bank reversed because plaintiff had nade
out claimthat bank had actual know edge that fiduciary w th whom bank

dealt was breaching her fiduciary duty); Western Cas. & Sur. v. First State
Bank of Bonne Terre, 390 S.W2d 913 (M. App. 1965) (judgnent for bank
reversed where bank had actual know edge that fiduciary breached his

fiduciary duty). See also Penal osa Cooperative Exchange v. A S. Pol onyi
Co., 745 F. Supp. 580 (WD. M. 1990) (conplaint was sufficient to state
claim
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for relief that defendant had actual know edge of fiduciary's breach of
duty); O Neal v. Southwest M ssouri Bank of Carthage, 168 B.R 941 (Bankr
WD. M. 1994) (bank was |iable under UniformFiduciaries Law when it acted
with actual know edge that fiduciary's behavior was breach of fiduciary
duty).

W hold that in Count Il of their conplaint the appellants have
stated a claimfor relief under Mssouri law that is not tine barred.

COUNT 11

Count II1l, provided, in relevant part:

The [ Decenber 1985] |oan of the Mark Twai n Bank of Bi g Bend.

. is an act in furtherance of an agreenent between the
defendant's banks and the debtor to pernit the bank to seize
the collateral of said loans for a fractional anmount of its
value and is "bad faith" as the sane is stated in 8§ 456. 240
R S. M. 1978, as anended.

Thus, Count Il asserted that Mark Twain Bank of Big Bend (a sister
bank of Mark Twain Bank of St. Charles County) lent further funds to Lauer
i n Decenber 1985 al so secured by assets of the partnership, including the
i ndustrial revenue bond and the Wntzville real estate. Count 11l further
asserts that Mark Twai n Bank of Big Bend |l ent these funds pursuant to an
agreenent anong Mark Twain of St. Charles, Mark Twain of Big Bend and
Lauer, the purpose of which was to allow the banks to seize the collateral
for the loans to the detrinent of the appellants when Lauer defaulted.

The bankruptcy and district courts concluded that Count IIl did not
state a claim for relief against Mark Twain Bank. W respectfully
di sagr ee.
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The theory of Count I1Il is fairly clear that Mark Twain Bank?®
violated the Uniform Fiduciaries Law by certain actions taken in bad faith.

As with Count |l above, we believe that -- although the drafting of the
conplaint is not perfect -- it adequately alleges facts, which if true
state a claimfor relief. |If Nangle can prove Lauer did msrepresent the

assets of the partnership in breach of a fiduciary duty to the linted
partners, if the banks did | end noney to Lauer, and if the banks lent the
noney to Lauer believing he could not repay but that they could seize the
pl edged assets -- alleged to be assets of the partnership -- for |ess than
their fair value, we believe that Nangle has established a claimof bad
faith under the M ssouri Uniform Fiduciaries Law,

Appel | ants havi ng pl eaded facts which, if proved, would entitle them
torelief, the lower courts' judgnent of dismssal on appellants' claimin
Count IIl was in error.

COUNT 1V

Count 1V, provided, in relevant part:

The actions of the defendant Mark Twai n Bank of St. Charl es,
N.A was [sic] inviolation of the UniformFiduciary [sic] Law
of the State of Mssouri as nore fully set forth above; that
the sane was done and perforned by the defendant bank with the
know edge and understanding that the effect of their |oan
posture with

8Count |1l clearly states a claim for relief based on bad
faith under the UFL against Mark Twain (Big Bend). It is less
cl ear whether Count 111 also nakes out a claim for bad faith
agai nst Mark Twain (St. Charles). Although focused on actions of
Mark Twain (Big Bend), Count Il1 does incorporate by reference the
recitation in Count Il of actions allegedly taken by Mark Twain
(St. Charles). Count Ill also alleges that there was an agreenent

bet ween the two branches of Mark Twain and Lauer to permt the two
banks to seize the collateral for the loans (alleged to be
partnership assets) for less than their value and that the various
actions of Mark Twain (St. Charles) and Mark Twain (Big Bend) were
taken pursuant to this agreenent. Because the bankruptcy court did
not rule on this issue and the parties have not addressed it, we
defer judgnment on this matter to the bankruptcy court in the first
i nstance.
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the debtor would be to deprive the plaintiffs of their security
interest in the assets of the partnership as pledged to said
bank .

That as a result . . . the Court should void the transfer of
property nmade by the partnership to said defendant bank as
authorized by 11 U S.C. § 548.

In this Count, appellants sought to void the transfer of partnership
property to Mark Twain Bank under Section 548 of the Bankruptcy Code.
Section 548 provides that certain pre-bankruptcy transfers are voidable if
made with intent to hinder, delay or defraud or if nade in exchange for
| ess than reasonable value. 11 U. S. C. § 548.

The bankruptcy court entered judgnment for Mark Twain on Count 1V on
the ground that the appellants |lacked standing to bring a claim under
8§ 548. W agree that the appellants | acked standing to assert this claim
and accordingly affirm

Section 548 by its terns provides that certain transfers by the
debtor prior to bankruptcy nmay be voided only by "the trustee.”
11 U S.C. § 548(a). Absent evidence that the trustee cannot be relied upon
to assert such clains, clains to avoid preferential transfers nmay not be
brought by creditors. The courts in this circuit have consistently
followed this rule and have held that individual creditors of the
bankruptcy estate do not have standing to assert clains of voidable
transfers. See, e.9., In re Mnnesota Al pha Foundation, 122 B.R 89
(Bankr. D. Mnn. 1990); In re Auxano. lnc., 87 B.R 72 (Bankr. WD. M.
1988) .

Because plaintiffs alleged no facts to support an inference that the
bankruptcy trustee was unable or unwilling to pursue clains on behal f of
the estate, they had no standing to bring a clai munder Section 548. Thus,
we affirmthe judgnent of the |ower courts on behal f of defendants on Count
IV of the conplaint.
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In sum we hold that: (1) the bankruptcy court erred as a matter of
law in holding that Count Il was barred by the statute of linmitations; (2)
t he bankruptcy court erred as a matter of law in holding that Count Il
failed to state a claimfor relief; and (3) the bankruptcy court correctly
granted judgnment for defendants on Count IV on grounds that the plaintiffs
| acked st andi ng.

Accordingly the judgnment of the district court affirmng the decision
of the bankruptcy court is reversed as to Counts Il and Il and affirned
as to Count IV. The case is hereby returned to the district court with
instructions to remand to the bankruptcy court for further proceedi ngs not
i nconsistent with this opinion

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH CI RCUIT.
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